IO

e ot TANY,
*f 4 '"_: \3 COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON. D.C. 20540

=177
B-Y7746k May 14, 1973

Caarvoz«Cargen Corporation
5 Daniel Road
Fairfield, New Jeraey Q7006

Attention: Mr, Walter Feldunan
Vice Pruvsident

Gentlencny

Reference 1a made to your letter of March 8, 1973, and prior
correspondence proteating sy avard being mede under solicitation
Mo, FPRGA~C~1930T=N:11=22T2, 4u3ued by the Cencral {fervicea
Fdminiatration (GSA).

The solicitation resulted from the cancellation or two prior
solicitations, FPNGI-P=1930T-A=T-H«T2 and FPHUG=C~L1935T~IA=10=10-T2,
The solicitations covered the requirements of the Federal Bupply Behedule
for drafting and precision instruments for the period lovember ), 1972,
or date of avard, to Ostober 31, 1973, an an £,0,b, deatination basis.
In response to the original solicitation, FRICG-F-19367-A=T=0~T2, 16 bids
vere recelved, After the blds were opencd the contracting officer wvas
notified by the Inventory Management Office that an error had been made
in the preparation of the policitation in thit it did not xeflect the
correct Juantities for the various delivery destinations, Based on this
information the contracting officer determined it would be in the best
interest of the Governnent to "no &ward" the entire solicitation., The
reviscd solicitation (FPNGG~C-~19357=RA~-10-19-T2) was {ssued cn Bepten-
ber 29, 1972, On Octoder 19, 1972, the 12 bids rvcelved in response to
the Beptember 29, 1972, solicitation were opened, Bubacquent to this
opendng, GSA conducted s price analysis to determine if the bids were
reasonables This analysis indicated that during the period from Ootober
1971 to Beptembex 1972 there vas a 2-percent increase in the price of
plastics and metals and a 20-percent increase in packesing, packing end
trangportation costs. GSA determined that an i{ncrease excceding 30 pere
cent of the current coatract price would be excessive,

Dased on the above analyais, 0SA rejected 53 of the 358 items bid as
being priced excesnsively. All of the reuaining dtems were avarded with
the exception of item 68, As 31 of the 53 itens, which werw rejected for
excearive price, were small buniness set-esiden, a determination wes made
by the contracting officer to withiraw this restriction. Therefore, a
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statenent wayt prepared by the contrsctdng officer and approved by A fmll
Business Adnministration (BRA) representatives HNouvever, during this period
of time, the existing contraoct cxpired and a deternination wyns mde under
k1 U,8,Cs 252(e)(14) to ncgotiate for these supplies and, therefore, o
Noverber 8, 1672, the third solicitaticn (FIGO-0=193G7=H~11-02=72) vas
issueds Thercafter, you proteated and wiile your protest was pending
before this O0ffice, CIA made the requinite detenmuinations and nude avard
of the itens on: }March 13, 1973, based on wgency,

Firat, you protest the vithdraval of the small buginess set-galde
detemination, In this regard, 1t is noted that section 1-1,706-3(b) of
the Yederal Procurazent Fegulations (FPR) provides aa followsi

(b) Ir, prior to the auard of a contrast involving an
individual i cluss seteaside for amall business, the con=
trasting officer conslders the procurcment of the set-aside
portion from & small tusiness concerm would be detrimental
to the public Anterest (e.g+, because of unreasnnablie price), |
the contracting officer may withdrav elther a Joint or & uni- .
lateral set-aside dcternination, #* ¢ # '

From the record Liefore this Office, it appears that the appropriate )
detemination required by the above regulation was made by the contracting L
officer and concurred in by the SBA representatives Our Office has held
that a amall buginens get-aside may be withdrawn if the prices are found
to be unreasonable and that the adninistmtive digeretion in thia area 4s
broad and will not be questioned by our Office in the abscnce of a clear
shoving of abuse of ouch Macretion. U9 Comp. Gene 740 (1970) and D=

169073, March 25, 1970, ‘

Second, you question the propriety of the cancellation of the first
twvo solicitations after thu bids were opened and prices revealed, Beation
20.,2(a) of the Interin Bid Protest Procedures and Standards provides that
"# % # Lid protests shall by filed not later than § [vor days after
the basis for protest is Jmoim or should have been Imotm, chever is
earlier,* As thi. firat sollcitution was "no avaxded" on September 1k, 1972,
resolicited on Beptesber 29, 1972, with bids being opened on Oztober 19,
1972, and your protest wns nov filed in this Office until Hovermber 17, 1972,

1t vog untinely.

Cancerning the second solicitation which was canceled after bids were
opened due to the exceasive prices received on 53 iters, FPR acces 1-2.L0%a
1(b)(5) allows for on invitation for bids to be canceled when the bids
received are unreascanble. In Be17271%, August 24, 1973, we nheld that
whrther a bid S8 rcasonsdble as to price is a determination to be eade by
the procuring cctivity and our Orfice will not interfere absent a shoving
that tho determination was arrived at arbitrarily, capriciously or in bhad
faith,
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Yoru state that there were cubstantial dncreasen 4n prices because
the vorld currency revaluation mxde it aore attrastive to offer domestic
rather thawn fopeign-made itens, Hovever, &t iz the position of GSA that
prices cy dartytic goods which have been yaised pore than their foreign
counterpart airply bhecause the prices on the foreign goods have bveen
increased as a result of the revnluation of world currency are unreasonable
prices, 8ince the detormination aa to whether prices are reasonable is,
as indicated above, an administrativa determination and it is supportad
by the record, our Office hes no lezal basis tn question the ecancellation
and reagolicitatica of the iters in quentiom,

Arcordingly, your protsst in denied,
Bincerely yours,

poX sl [ Ilmt.blib;

For ths Comptrollex General
of the United Gtates
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